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                                                                                            G.R. No.1425/2013 

BEFORE THE JUVENILE JUSTICE BOARD, UDALGURI, BTAD::ASSAM 

                   

         G.R. Case No.1425/2013 

         (U/S-379 of I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Krishna Basumatary 

    S/o-Sri Dinesh Basumatary 

    R/o-No.2 Bhergaon 

    P.S. Udalguri 

    Dist. Udalguri, BTAD, ASSAM 

        ---------Child in conflict with law 

 

Present:  Sri Rajesh Bodo, A.J.S./Principal Magistrate 

Learned Members: 1. Sri Nandeswar Daimary and 2. Smti. Meena Devi 

Advocate for the Prosecution: Mr. Jyotish Das, LPO, Udalguri    

Advocate for the C.C.L.: Mr. M. Basumatary           

Evidence recorded on: 28.4.14/28.9.15/12.10.15/2.11.15/20.11.15 

Argument heard on: 23.2.2016  

Judgment delivered on: 11.3.2016  
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JUDGMENT 

1. The prosecution story in brief, as revealed from the ejahar, is that on 

20.12.2013 at about 10.30 A.M. getting secret information about theft 

motorcycle coming from Rowta towards Lalpool outpost, the police from 

Lalpool out post made arrangement on NH No.15 to apprehend the 

accused at Lalpool daily bazar. Accordingly, a Discover motorcycle bearing 

registration No.AS 27/4842 being driven by child in conflict with law 

(earlier, juvenile in conflict with law) Krishna Basumatary was recovered 

from his possession. He was brought to the outpost and on being asked 

he produced an R/C which was supposed to be fake. But, he could not 

show any other document in relation to the motorcycle. So, on suspicion 

that the child in conflict with law had stolen the motorcycle from some 

unknown place and was driving it keeping the same with him.  

2. Accordingly, ASI Sona Ram Medhi, of Lalpool Out post lodged an FIR 

before the O/C Rowta P.S. On receipt of the ejahar, the I/C of Lalpool out 

post made G.D. Entry No.362 dated 20.12.2013 at 7 P.M. and forwarded 

the same to the O/C Rowta P.S. for registering a case against the child in 

conflict with law under proper sections of law. 

3. On receipt of the ejahar, the O/C of Rowta P.S. registered Rowta P.S. 

Case No.199/13 dated 20.12.2013, U/S-379/411 of IPC. In due course the 

I/C of Lalpool out post duly investigated the case and after completion of 

investigation the I/O found sufficient material against the child in conflict 

with law Sri Krishna Basumatary under the said sections of law and 

submitted charge sheet accordingly. Hence, this case. 

4. Initially, police forwarded the child in conflict with law showing him as an 

accused attaining majority. So, he was sent to judicial custody for a 

period of 14 days vide order dated 21.12.2013 fixing 4.1.14. However, on 

23.12.2013 bail petition No.854/13 was filed on behalf of him claiming 

juvenility. The matter of bail and claim of juvenility was duly enquired by 

my learned predecessor, who vide order dated 31.12.2013 held the 

accused as juvenile. Vide the same order he was allowed zimma of his  
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father and thereby forwarded the case record to this Board with direction 

to appear the child in conflict with law before the Board on 4.1.14.                                                                                

5. In due course the child in conflict with law appeared before this Board. 

Copies of relevant documents were furnished to him and the particulars 

of charges U/S-379 of IPC were read over and explained to which he 

pleaded not guilty and claimed to be tried. Thus, the case proceeded for 

trial.  

6. POINTS FOR DETERMINATION: 

“Whether the child in conflict with law committed theft of a 

Discover motorcycle bearing registration No.AS 27/4842 and thereby 

committed an offence punishable U/S-379 of IPC; and within my 

cognizance?” 

7. The prosecution examined as many as 6(six) PWs and exhibited four 

documents related to the case. Amongst the witnesses PW-1 to PW-5 

were cross-examined by the defence. However, the defence declined to 

cross-examine PW-6. After closure of prosecution evidence statement of 

the child in conflict with law U/S-313 CrPC were recorded wherein he 

pleaded complete denial regarding his involvement into the case. 

According to him his father bought the bike from a person which he could 

not identify. He expressed his ignorance whether the bike was a stolen 

one. However, he declined to adduce defence evidence.  

8. I have already heard arguments from both sides. I have also gone 

through the case record and other materials available very minutely.  

DISCUSSION, DECISION AND REASONS THEREOF: 

9. Before going for elaborate discussion into the factum of the case it will be 

proper to point out that the concerned motorcycle bearing registration 

No.AS-27/4842 has not been claimed by anyone till today and as per 

report given by ASI, K. Ahmed of Rowta P.S. on 29.2.2016 the same is 

still lying at police Malkhana vide M.R. No.88/13(Ext.4). Another point 

which requires to be pointed out is that police seized the concerned bike  
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from the child in conflict with law thinking the same to be stolen one. The 

clear allegation against him is that he had stolen the aforesaid bike.                                                                                   

10.  Now, let me discuss whether the evidence of the prosecution witnesses 

are sufficient to book the child in conflict with law U/S-379 of IPC. The 

informant/PW-3 in his evidence deposed that on the relevant day he was 

posted at Lalpool out post as an ASI of Assam Police. On that day he 

went for routine checkup at Lalpool weekly market. At about 10.30 A.M. 

he found a bike coming from Rowta end and he signaled to stop. He 

stated that he suspected the RC produced by the bike rider as duplicate. 

Then he handed over the bike with the R/C and I/C Lalpool Out post 

instructed him to file an FIR in this regard. So, he filed Ext.2 FIR.  

11.  At the time of cross-examination PW-3 deposed that he has not 

investigated the case and he handed over the person alongwith the bike 

and the documents out of suspicion. He also deposed that he has no 

knowledge if the bike was stolen and whether the documents were forged 

ones.  

12.  The evidence of PW-1, PW-2 and PW-4 are of no help to the prosecution 

case because none of them are well conversant with the facts of this 

case. PW-1 deposed that he could not recognize the child in conflict with 

law and that in the month of December, 2013 police recovered a 

motorcycle from Weekly market, the rider of which was taken to police 

station alongwith the vehicle. PW-2 also could not recognize the 

informant and child in conflict with law. He deposed that in a Friday 

weekly market at Lalpool at about 9.00 to 10.00 A.M. he came to know 

that one bike lifter had been caught by police. So, he went to Lalpool 

outpost and found the child in conflict with law alongwith the bike. Ext.1 

is the seizure list and Ext.1(1) is his signature. At the time of cross-

examination PW-2 expressed ignorance whether the child in conflict with 

law had stolen the bike. He also expressed ignorance wherefrom the bike 

was stolen. On the other hand PW-4 deposed that he heard police 

recovering a bike from nearby his stationary stall. This witness stated that 

he does not know the child in conflict with law and also did not see the  
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seized bike. He also expressed his ignorance wherefrom the bike was 

stolen and from whom. In addition to above he deposed that he does not 

know from whom the bike was seized.  

13.  In his evidence PW-5, the I.O. deposed that on the day of incident i.e., 

20.12.13 he was busy in Naka Checking duty at Lalpool NH Way No.15. 

According to him they got secret information regarding coming two stolen 

bikes through the road. So, they were prepared and by 2 P.M. two riders 

came with two motorcycles. Then, they signaled to stop them and asked 

their documents for verification. However, they could not furnish any 

documents and so they kept the bikes and made communication to O/C 

Rowta P.S., who consulted them about stealing two motorcycles. 

Accordingly, they handed over the motorcycles to O/C Rowta P.S. for 

further necessary action. Thereafter, both the motorcyclists were handed 

over to the O/C Rowta P.S. alongwith the bikes. This witness identified 

both the child in conflict with laws to be those from whom the motor 

cycles were recovered.  

14.  At the time of cross-examination PW-5 stated that he did not seize the 

vehicles. He denied the suggestion that he did not recover the bike and 

then handed over any person alongwith the stolen bikes.  

15.  PW-6 stated that on police requisition dated 26/12/13 by Lalpool out post 

he submitted a report of vehicle No. AS-27/4842 as a DTO, i/c of 

Udalguri. According to him it appeared from the report that the original 

owner of the vehicle is Biswajit Mitra, S/o Gurudas Mitra of Bortongla. 

Ext.4 is the computer generated extract copy of R/C of AS-27/4842, 

which was a Hero Honda Motorcycle, Model-Achiever of 150 CC. Ext.4(1) 

is his signature.  

16.  From above discussion it is evident that there is discrepancy regarding 

the manufacturer of the seized bike with that which had been sent for 

verification to DTO, Udalguri. Whereas in the FIR it is mentioned that the 

seized bike was “Discover”, which we all know that Bajaj Company 

manufactures such bikes. On the other hand it appears to me that the 

investigation was made in respect of a bike “Hero Honda”.      Contd-P/6 
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17.  The evidence adduced by the prosecution witnesses are not sufficient to 

come to a definite conclusion regarding the real owner of the vehicle. If 

we consider the evidence given by PW-6 to be genuine then I find that 

the bike seized by police is not the same bike documents of which were 

sent for verification to DTO, Udalguri. Again, basing on the report 

submitted by PW-6 it is clear enough that the I/O had opportunity to 

properly investigate the matter to find out the real owner of the bike as 

he found discrepancies regarding the make of the seized bike. However, 

no effort was made by the I/O. In addition to above what is surprising to 

me is that till today no one has claimed the bike. The investigating officer 

also failed to find out the real owner of the bike. There is also no 

evidence to ascertain whether any FIR had been lodged by anyone 

regarding theft of the concerned bike. 

18.  Now, Section-378 of the Indian Penal Code defines “theft” as follows: 

378. Theft.--Whoever, intending to take dishonestly any 

movable property out of the possession of any person 

without that person’s consent, moves that property in 

order to such taking, is said to commit theft. 

19.  From the definition of “theft” in order to prove the guilt of the child in 

conflict with law the prosecution is required to prove that the subject 

matter of the theft is movable property and that it was in possession of 

any person; that the child in conflict with law move it; that he did so 

without the consent of the person in possession; that he did so intending 

to take it out of his possession and lastly that he did so dishonestly. 

20.  In our present case it is already pointed out that the prosecution has 

miserably failed to prove who is the real owner of the concerned bike. In 

other words it can be held that the prosecution has failed to ascertain the 

person from whose possession the alleged bike had been moved. This is a 

very vital ingredient in order to complete the office of theft. It is a fact 

that no property is without its owner. But, it is equally true that the child 

in conflict with law cannot be said to have committed the offence unless it 

is proved beyond all reasonable doubt that he actually did so.  Contd-P/7 
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21.  Now, the child in conflict with law in his statement U/S-313 CrPC 

admitted that the bike was seized from his possession. But, as an 

explanation to this fact he stated that his father bought the same from 

some other person which he could not identify. He also expressed his 

ignorance whether the bike had been a stolen one. 

22.  No prayer for recording confessional statement of the Child in conflict 

with law had been prayed by the investigating officer. Therefore, in view 

of absence of any evidence contrary to what the child in conflict with law 

has stated while examined U/S-313 CrPC cannot be given precedence. In 

my considered opinion the explanation given by the child in conflict with 

law regarding possession of the bike seems to be more trustworthy. It is 

another matter the child in conflict with law has not claimed possession of 

the concerned bike. However, this alone cannot be the basis of conviction 

until and unless his guilt has been proved beyond all reasonable doubt as 

per procedure established by law. 

23.  In my considered opinion had the investigating officer properly 

investigated the case and ascertained the real owner of the bike the 

findings would have been different. However, from the circumstances of 

the case what is appeared to me is that the investigating officer should 

have identified the real owner of the bike first and then to proceed with 

the investigation. Since, from the record, no such effort could be seen, 

therefore, I find no hesitation to say that the investigation was 

perfunctory. 

24.  In view of what has been discussed above, I hold that the prosecution 

has miserably failed to establish the guilt of the child in conflict with law 

as per established procedure of law. Therefore, he is acquitted from the 

charges of this case and set at liberty forthwith. 

25. The zimma bond submitted by the father of the child in conflict with law 

stands cancelled. He is discharged from further liabilities in the case.  

26.  Regarding disposal of the seized bike, the I/O is directed to dispose of 

the same as per established procedure of law in due course.  
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27. The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 11th 

day of March, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         
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APPENDIX 

1. PROSECUTION WITNESSES: 

i. Md. Kurban Ali--------------------------PW-1 

ii. Md. Siddique Ali------------------------PW-2 

iii. Sri Sonaram Medhi---------------------PW-3 

iv. Md. Abdulla Ali--------------------------PW-4 

v. Md. Amir Hussain-----------------------PW-5 

vi. Sri Prasanta Gogoi---------------------PW-6 

2. DEFENCE WITNESSES:--NIL--- 

3. PROSECUTION EXHIBITS: 

i. Ext.1--------------Seizure list 

ii. Ext. 1(1)---------Signature of Siddique Ali in Ext.1 

iii. Ex.2--------------F.I.R.  

iv. Ext.2(1)---------Signature of informant in Ext.2 

v. Ex.3---------------Charge sheet  

vi. Ext.3(1)----------Signature of the I.O. in Ext.3  

vii.Ext.4---------------Computer generated extract copy of R/C of AS-

27/4842 

viii. Ext.4(1)----------Signature of PW-6 in Ext.4 

4. DEFENCE EXHIBITS:--NIL--- 

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

Principal Magistrate Udalguri  Principal Magistrate, Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


